EPA Guidance on the De-Classification (Permanent Closure) of
Identified Bathing Waters.

This guidance is provided by the Environmental Protection Agency (EPA) to inform responsible
authorities of the:

e Scenarios where bathing waters may be de-classified, and
e Management approaches to be undertaken for de-classification of identified bathing waters.

1. Scenarios Where Identified Bathing Waters may be De-classified

Regulation 4 of the Bathing Waters Regulations 2008 states that a local authority should report a list
of identified Bathing Waters to the EPA by March 24" of each year. Once identified, these bathing
waters are considered to fall under the remit of the Regulations unless they are de-classified and the
Regulations no longer apply.

In this instance, “de-classification” means a “permanent closure”, where the closure is for more than
one season with no prospect of the bathing water re-opening unless it can be demonstrated that a
mitigation measure(s) has been implemented, the quality of the bathing water has significantly
improved as a result, or other reasons for declassification have been addressed. An example might
be the opening of a new waste water treatment plant where previously the lack of sewage
treatment was the reason for the closure.

There are three scenarios where a bathing water might be de-classified:

A) Alocal authority shall issue a permanent bathing prohibition or advice against bathing in
relation to a bathing water that has been classified as “poor" for five consecutive years
(Regulation 14(3)).

B) A local authority may, with the approval of the EPA, issue a permanent bathing prohibition
or advice against bathing in relation to a bathing water that has been classified as “poor" in
the case where the authority considers that the achievement of the quality status
“sufficient” would be infeasible or disproportionately expensive (Regulation 14(4)).

C) A local authority wishes to initiate an “elective” closure for reasons such as low usage,
environmental issues (such as protected species), water safety issues (tidal rips etc.) or
damage to foreshore from storms for example. !

Scenario A and B have been developed with regard to Regulations 14 while Scenario C was developed
by the National Bathing Water Expert Group, as the regulations do not currently address this scenario.

2. Scenarios and Requirements

Scenarios considered in the Regulations

The Bathing Water Regulations state that local authorities are obliged to ensure their bathing waters
meet at least “sufficient” standard (Regulation 13(1)). Regulation 14 Paras (3) and (4) state that “a
local authority shall issue a permanent bathing prohibition or advice against bathing in relation to a
bathing water that has been classified as “poor” for five consecutive years”, and “a local authority

1 A process for this was originally laid out in Annex B of EPA Framework to Assist Local Authorities in the
Assessment of Submissions for the Identification of New Bathing Waters (2016).
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may, with the approval of the EPA, issue a permanent bathing prohibition or advice against bathing
in relation to a bathing water that has been classified as “poor” in case where the authority considers
that the achievement of the quality status “sufficient” would be infeasible or disproportionately
expensive”.

In both of the above cases, if the declassification has occurred, the bathing waters cease to fall
under the requirements of Regulations 14(3&4), but the local authority is still required under
Regulations 18(1)(f) to erect signage during the bathing water season to inform the public that:

1. A permanent restriction is in place,
2. The area concerned is no longer a bathing water, and
3. The reason(s) for its declassification.

The actions to be taken by a local authority, and where appropriate the EPA, in the event of a
declassification under Scenarios A and B are as follows:

Scenario A - Five Consecutive “Poor” Classifications

) Following the submission of the season’s bathing water results, the EPA will, by the 315t
December of that year, notify the local authority of any bathing water where
classification is ‘poor’ for that season and, where “poor” was reported for the four
preceding seasons, advising the local authority that the bathing water needs to be
permanently closed.

) The local authority is required to submit its list of Bathing Waters in the Annual
Identification Return to the EPA via BWIS by the 24" March each year, specifying if a
bathing water will be declassified for the next season (see Appendix 1).

1)) The local authority should undertake a public awareness exercise informing the public of
the reasons for the proposed declassification.
V) The EPA will review and, approve if appropriate, the Annual Identification Return. The

data in the Annual Identification Return is submitted by the EPA to the European
Commission by May 31%, for the next bathing season.

V) Prior to the bathing season, the local authority shall erect signage informing the public
that the area is no longer considered a bathing water and the reason why.

Vi) The EPA will notify the public by the usual means using Beaches.ie that the bathing
water is being permanently closed.

VII) The EPA will then remove the bathing water from the following year’s report to the
European Commission (end of May).

Scenario B —Infeasible or Disproportionately Expensive Remediation

) Following consideration of the water quality data for the previous season(s), and
analysis/field investigations of the cause of the poor water quality, the local authority
may make a written submission to the EPA by 15" November that year outlining their
intention to permanently close a bathing water. The submission should provide the
outcomes of a technical and economic feasibility assessment, including the options
considered, and should demonstrate that remediation is infeasible or disproportionately
expensive. These assessments should be discussed in advance with the EPA as each
assessment will be specific to a bathing water.

) If sufficient justification is provided to support the declassification of the bathing water,
the EPA will approve the submission and inform the DHPLG by 24 February.



1)) If the bathing water is deemed as de-classified, Steps IIl) to VII) under Scenario A should
then be implemented.

Scenario not considered in the Regulations: Elective Closure

The Bathing Water Regulations 2008 do not make formal provision for the de-classification of
locations which have previously been monitored and reported as identified bathing waters and do
not meet the criteria of Scenario A or B. Where local authorities wish to de-classify any previously
identified bathing water, and not include it in future monitoring programs, this will require
submitting an evidence based report seeking the agreement of DHPLG before implementation.

Under this scenario, de-classification will not be approved solely on the grounds of poor water
quality. Waters of poor quality are required under the Bathing Water Regulations to be improved by
means of appropriate management measures involving the identification and remediation of
possible pollution sources. See Appendix 2 for more information.

Criteria
Elective declassification may be considered if one or more of the following is demonstrated:

e C(Clear evidence of low usage

e There are health and safety concerns at the bathing water

e There are water safety issues

e There has been damage to the bathing area foreshore and/or associated facilities
e There are environmental considerations

Where public bodies and organisations feel that an identified bathing water should be electively de-
classified in line with one or more of the above criteria they should liaise directly with the relevant
local authority and make a joint submission to DHPLG.

Public Consultation

In any request for declassification of a bathing water, local authorities should indicate the extent to
which they have engaged in a public consultation process on any proposal for de-classifying an
existing EU identified bathing water.

Scenario C — Elective Closure

) The local authority (and if applicable, in conjunction with other public bodies and
organisations) should make a submission to the DHPLG by November 15% following the
criteria outlined in this protocol for elective declassification and the structure provided
in Appendix 3.

) The DHPLG, supported by the National Bathing Water Expert Group, shall assess the
submission, make a determination and inform the local authority of its decision.

1)) If the bathing water is declassified, Steps (l1) to (V1) in Scenario A (above) should be
implemented.

If a local authority chooses to electively de-classify a bathing water, or if a bathing water is de-
classified under scenarios A or B, the local authority should propose a new bathing water for
classification if a suitable one is available.



3. Reclassification of permanently closed or declassified bathing waters

The Bathing Water Directive and the Bathing Water Regulations do not give regard to re-classifying
bathing waters. The European Commission have been asked to provide guidance to member states
on the matter and it is anticipated that there will be discussion on this in 2020.

In the absence of this guidance the EPA recommends that the following approach is taken:

A permanently closed (declassified) bathing water that has been closed for Scenario A may be
considered for re-identification if the local authority can demonstrate that (a) mitigation measure(s)
have been successfully implemented to address the specific pressure(s) that led to the
declassification and (b) the quality of the bathing water has significantly improved as a result.

If a local authority is considering re-classifying the bathing water, the local authority should:

1. Provide the EPA with a remediation and implementation report, containing a detailed
assessment of the bathing water catchment, the pressures leading to declassification, all
measures and actions implemented to improve the bathing water quality, monitoring results
to demonstrate the improvement and an overview of any existing pressures and how these
will be managed in the future to ensure at least “sufficient” bathing water quality.

2. The EPA will review this information to ensure there is enough evidence to demonstrate that
the measure(s) implemented have resulted in an improvement of bathing water quality to at
least “sufficient” standard.

3. The EPA will inform the local authority of the outcome of the review.

4. |If successful, the local authority will inform the EPA by the 24" February that the bathing
water will be considered as a “new” bathing water for the following season and, once set up
on the EPA BWIS System, enter the bathing water as “new” on the Annual Identification
Return.

5. The EPA will report the new bathing water to the European Commission by the 31 May.

6. Sixteen samples will be required after re-identification to classify the bathing water, with a
minimum of 5 samples to be scheduled in the monitoring calendar per bathing water
season. Once 16 scheduled samples have been reported to the EPA, the bathing water can
be classified.



Appendix 1: Filling in a declassified Bathing Water in the Annual Identification Return

When in the new Annual Identification Return for the current year:

Select the bathing water to be declassified, by clicking on its name.

Change Reason field - enter explanatory text (any change from previous year to this year, e.g.
‘Bathing water will be de-classified/permanently closed.’). This text will not appear in
www.beaches.ie.

Closed field — select ‘Closed for season’ from dropdown menu.

Bathing Restriction Type field — select ‘Bathing Prohibited’ from dropdown menu.

Closed Reason field - text will appear in www.beaches.ie, but only after the Annual
Identification Return is approved by the EPA. Suggested text ‘This beach is permanently
closed. Under the Bathing Water Regulations, local authorities must issue a permanent
bathing prohibition or advice against bathing in relation to any bathing water that has been
classified as poor for five consecutive years. XXXXXXXXX has been classified as Poor for five
consecutive years so has now been de-classified and a permanent bathing prohibition is in
place.’

Declassify field — tick this box to request de-classification.

Declassification Reason field — enter text e.g. ‘X beach will be declassified in YYYY as it has had
Poor bathing water quality for the five consecutive years YYYY to YYYY’. This text is not
published in www.beaches.ie.

Declassification Reason Documentation - upload supporting documents if wished.

Select ‘Save changes’
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Appendix 2 — Elective De-classification (Scenario C)

Clear evidence of low usage

This should be supported by at least 3 user surveys conducted at peak times during the bathing
season. Surveys should be carried out at times and in weather conditions when high numbers of
users would normally be expected.

Health and Safety

Local authorities should provide sufficient reason as to why Health and Safety of bathers may be at
risk. An example might be where safe access to the bathing water has been affected.

Water Safety issues

Where safety issues have been raised by local or national bodies (such as Irish Water Safety) and
which impact on the suitability of the bathing water for continued identification.

Damage to bathing area foreshore / associated facilities

Where extensive damage has occurred due to weather related impacts, such as storm damage,
flooding, or other natural events, that will materially and significantly alter the characteristics of the
bathing water or its foreshore to the point that it impacts on the long-term suitability of the water
for bathing or recreational use.

Environmental issues

In the event of an area being designated under the Birds Directive, Habitats Directive or Natura
2000, in consultation with National Parks and Wildlife Service, consideration should be given to the
impact of the Bathing Water on the species and habitats being protected by the designation. In the
event of the designation protecting rare, fragile and threatened species or habitat then de-
classification could be considered.

Public Consultation

In any request for declassifying a bathing water, local authorities should indicate the extent to which
they have consulted the following on any proposal for de-classifying an existing EU identified bathing
water:

e local environmental and civic groups including public representatives

e Neighbourhood and community representative groups

e Local tourist office or other local tourism bodies

e Owners / Operators of on-beach facilities or beachside businesses, in particular cafes and shops
that may be affected by the de-listing of the bathing water

The consultation process must clearly communicate that bathing water quality would no longer
necessarily be monitored, that the bathing water may lose existing levels of protection, and future
improvements may not be made. Full details of such discussions, recommendations, or public
concern should be made available to the DHPLG who will assess the proposal in consultation with
the National Bathing Water Expert Group. Notification of the intent to de-classify any existing
bathing water is required to be placed at the bathing water, on community notice boards, and on
local authority websites during the bathing season with contact details for those who wish to
comment. All responses should be logged to record public support for de-classifying the bathing
water.



Appendix 3 — Elective De-classification (Scenario C) Report Structure

The report supporting a submission for elective de-classification should be structured as follows:

1. Executive Summary — Outline which bathing water is being proposed for elective
declassification and provide strong justification for proposing it and clearly outline which
criteria (as outlined on page 3) are relevant.

2. Proposed reasons for Closure - Provide supporting evidence for the proposed elective
declassification. The type of evidence provided with depend on criteria for making the
submission. For example, results of three user surveys, expert reports on water safety,
engineers reports, and /or National Parks and Wildlife Reports.

3. Public Consultation - Provide a summary of public consultation activities carried out and
responses/dialog from interested parties.

4. Proposed Notification - Provide details on how the public will be informed on the basis of a
successful application.

5. Any further Supporting Information - Provide any further supporting information, for
example, proposed mitigation measures if any. If mitigation measures are proposed, outline
if it is the intention



